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EMPLOYERS PENALTIES UP TO $10,000.00 FOR FAILURE TO
FOLLOW THE NEW LABOR CODES
BY SCOTT O'MARA

The legislation signed by Governor Newsom on 09/17/2020 regarding the COVID-19 Senate
Bill (SB) 1159 retroactive to July 6, 2020, and Assembly Bill (AB) 685 placed particular
mandates upon the employer regarding the exposures, the findings of the COVID-19 and
CORRECTLY reporting the same. Failure to report and follow sections of the Labor Code
places the employer in a position of penalties and/or sanctions for failure to comply with
reporting and/or modifying or changing the work situation. The civil penalties are up to
$10,000.00 to be assessed by the Labor Commissioner.

WWW.Law.1199 2020 Issue #9 states there are Seven Standards established by OSHA
(Occupational Health and Safety) on July 23, 2020 to lower the spread of COVID-19 in the
work situation. Failure to follow these Seven Standards can place the worker at risk of getting
COVID-19 and the employer at risk of a penalty.

The Labor Code looks to the number of employees that the employer has and if a proper testing
was done to determine if they have COVID-19, proper testing is Polymerase Chain Reaction
(PCR). This test is the one that is a gold standard for determination of COVID-19. The code
does not embrace the serlogic testing of antibody as the proper standard.

If in fact there is a finding of an OUTBREAK in the employment situation, this is another
threshold for imposition of particular guidelines and mandatory standards for the employer to
follow.

OUTBREAK exists if within 14 days an employer has 100 employees or less and there is a
finding of 4 positive tests of COVID-19 in the worker force. If there are less than 4 positive
tests this does not constitute the COVID-19 OUTBREAK. If the employer has more than 100
employees at a specific place of employment, and 4% of the number of employees report of the
specific place of employment tests positive for COVID-19 then the finding of OUTBREAK is
made.

There is specific language to determine the date of injury and that is when the employee has
tested positive of COVID-19 within 14 days after the employee has performed services at the
place of employment pursuant to the employers direction is the last date that said services were
performed at the place of employment.
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The Labor Code is directive under SB 1159 that when the employer knows, or reasonably
should know, that the employee has tested positive for COVID-19, the employer shall report to
their claims adjuster in writing, via electronic mail or facile within 3 business days of the fact
that the employee has tested positive. The employer is not to provide personal identification or
information regarding the employee that has tested positive unless the employees asserts the
infection is work-related, which indeed will be done.

When there is the reporting of the COVID-19 illness the worker will report the date of the
positive test, i.e., date of specimen collected, and also where specifically the worker was
performing their duties 14 days prior the employees’ positive test. The Labor Code mandates
that if the employer, or a third party administrator someone acting on behalf of the employer,
intentionally submits the false or misleading information, or fails to submit information
regarding the COVID-19 exposure and/or finding they are subject to a Civil penalty of up to
$10,000.00 being assessed by the Labor Commissioner. The Claims Administrator is to process
information, and based upon their processing of same, a determination is made as to whether
there is a OUTBREAK and the determination is based upon the number of employees at the
specific place of employment, and the number of OUTBREAKS from said location. The
employer also has an obligation of awareness and processing of any employees testing positive
for COVID-19 on or after July 6, 2020 and is mandated to report said findings to the Claims
Administrator in a written form within a 30-day business timeline. The employer is mandated to
speak to specific places of employment.

The Claims Administrator, again, works as an accountant to determine whether the information
provided by the employer is sufficient to determine if an OUTBREAK has occurred.

There is the potential of the employer or Claims Administrator minimizing unintentionally or
intentionally the test results in a number of people, and place of employment to avoid a finding
of COVID-19 OUTBREAK. Again it goes back to 100 employees or less, 4 employees positive
Is considered to be an OUTBREAK. If the employer has more than 100 employees at a specific
place of employment, 4% of the employees at that specific place of employment finding a
COVID-19 positive are considered to be an OUTBREAK.

AB 685 sets the parameters as to additional obligation the employer has if there is a finding of
OUTBREAK of COVID-19. If the employer has a number of workers’ that have COVID-19
that meets the threshold of the OUTBREAK, the employer is mandated to continue to give
notice to the local health departments of any subsequent confirmed COVID-19 at the work
sites. There was an exemption as the health facilities.

The State Department of Public Health sets forth that specific information as to the
OUTBREAK is publically available on the internet website. Also, OSHA can file a serious
violation if certain elements are not met, as stated Seven Standards of OSHA is not met, and
that different citation against the employer for violation and failure to make attempts to
determine the proper information. OSHA is based upon the Labor Code specifically stating as



COVID-19 continues to ravage California, one of the best tools available for limiting exposures
and minimizing a spread is to gather thorough and accurate data.

The Legislation is specific that the State of California must track and trace COVID-19 cases. It
Is imperative that COVID-19 tests are diagnosed and being reported immediately in the
occupational setting, i.e., the fellow co-workers’, to members of the public and the relative State
Agencies. There may be particular areas of employment where the workers’ have higher
exposure of risk of infection and can constitute imminent hazard to the employee. If that finding
Is made, such place of employment may be prohibited and the employer will be mandated to
post in a conspicuous place the prohibition and the risk, but yet the Labor Code also states this
prohibition shall be issued in a manner so as not to maturely interrupt performances of critical
government functions essential to ensure the public health safety functions, or delivery of
electrical power or water.

When the employer, or their representatives, receives notices of potential exposure of COVID-
19, the employer within one business date is mandated to provide written notice to all
employees. This written notice is to also be provided to the Union and/or Association of the
worker. The notification will also set forth the employers current plan and implementation to
disinfect the work area. A 48-hours notification by the employer also will be to the local public
health agencies with the names, phone numbers and occupations of the work site employees. An
employer that has an OUTBREAK at their work site shall continue to give notice to local health
departments of any further COVID-19 cases at the work site.

The notice also speaks to not the just the finding of COVID-19 and infectious periods, but also
notice of potential exposures that the employer receives from public health licensed medical
providers that an employee has been exposed to a co-worker that has, or may have, COVID-109.
This notice also includes the employer and the Union/Association of the worker.

The employer cannot require employees to disclose medical information unless otherwise
required by law. If the employer retaliates against the worker for disclosing a positive COVID-
19 or diagnoses and the worker believes they have been retaliated against, the worker can file a
complaint with the Division of Labor Standards Enforcement.

Again, there is a mandate that the State Department of Public Health is to make available on
internet website the public tracking and the number of frequency of COVID-19 OUTBREAK
cases reported by the employer at particular work sites. The employer is mandated to provide
training to employees and supervisors relevant to the preventing of employee exposures to
hazards of COVID-19. There must be a procedure for the discovery and controlling access to
areas that are hazardous in getting COVID-19. This procedure also establishes a template of
informing management (supervisors) and employees Unions/Associations as to the health and
safety rules. The employer shall provide explanation of the circumstances surrounding the
alleged violation the employer may have done by not providing information.



There must be a procedure for the discovery and controlling access to areas that are a hazard to
getting COVID-19. This procedure also establishes a template of informing the management
(supervisor) and employees as to of Health and Safety rules.

The Labor Code establishes a rebuttal presumption itself, it sets forth there is a rebuttal
presumption that a serious violation exists in a place of employment if the State Department of
Public Health demonstrates there is a realistic possibility that death or serious physical harm can
result from the actual hazard by the creation of this violation be set forth several areas. One of
the areas they talk about is the existence and place of employment of one or more unsafe
unhealthy practices means that methods and operations of processes that have been adapted.

SB 1159 and AB685 fundamentally compel meeting and conferring between employers and
Union/Associations as to the proper methods and proper standards to protect employees from
COVID-19. If the employer fails to implement proper methods and proper standards to protect
the employee, the employer could be subject to a civil penalty up to $10,000.00.
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NOTICE: Making a false or fraudulent Workers’ Compensation claim is a felony subject to up to 5 years in prison or
a fine of up to $50,000 or double the value of the fraud, whichever is greater, or by both imprisonment and fine.
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